
.u

s -}

0/0 THE COMMISSIONER (APPEALS), CENTRAL TAX,
era sad ·a#jra&a, 7 Floor, GST Building,

'fllcfcfr.·~· l)ffie: fa.I <),. . .. NearPolytechnic,
. .. . .. . . ·.·. ' Y ·.. . cfi cfi 'Cf"Ri, Ambavadi, Ahmedabad-380015
31rr-ala19l, 3171II-380015

E2: 079-26305065 2ka : 079 - 26305136

free sr z.@. rr

ft 3T zi 3rzga (sr@ta) arr uRa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. STC/43/R.M.G/DC/D-111/12-13~: 22.03.2013 issued by
Deputy Commissioner, Div-Ill, STC, Central Tax, Ahmedabad-South

Tf

cp ~~:File No: V2(ST)53/Ahd-South/2018-19& V2(ST)04/EA-2/Ahd-South/2018-19
Stay Appl.No. /2018-19

~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-0158 & 159-2018-19
Reis Date : 27-01-2019 '\JfRT ffl cBl' mfmr Date of Issue---

0

0

t1" 3l4~1C'lcf5ctt 'cf5T -;,r=r ~ -crm Name & Address of the Appellant/ Respondent
Development 2020

Ahmedabad

mW anfh gr 3rat 3mer a sriahr sra mar it az z 3mar uR zqenReff f) aarg ·Tg er 3tf@eraart at
37fl ar gaterwr 3ma wgd <ITT" x-fcITT'lT t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

'+fffif m'cf5T'< 'cf5T TRta-roT~
Revision application to Government of India :

(1) #tu snr zye arf@fzm, 1994 cBl' mxr armr ~ -.rctl1{ ~ l'ffl1ffi <ff <m li ~ mxr <ITT '3ll-tlffi <ff >12.T+f ~
<ff 3Wfct- TRta-ror~~~. '+fffif m'cf51"<, fa +iaza, Rua Rm, aloft +if5ra, uf tu raa,i ma7f, { f@cat
: 110001 <ITT cB1' ufRT~ I , • 'I·
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision /\pplication Un,c
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep'Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufk me IR mmua Rt rRala f0ft rusrI zr srr arr m fcITTtr ~~ ~
vsmI i ma a ua g rf B, m fcITTtr~m ~ B "cTIB' <ffi' fcITTtr~B m faRt averit ma al ,Ru
<ITTFf ~ "ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) qrd a as fast zz zur rag Raffam w u ml # [ffwit zyca aa ma wGara
yea a Rae amiit 'lffic'f are fv8 r; zu 7hr Raffa ? I '

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa nla at surd zyca # :fIBR a fng vi sgt 3Re mar 6t { i h arr ut za er vi
Ram gnfa rgr, srfaa mxr 1TTfur crr x-r=m tR m me; if feaa 3rfefu (i.2) 1998 tTRT 109 mxr
fga R; ·rg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) bi snra zyc (r@a) Rama#1, 2oo1 # am # aiafa Raff&e mar in sg-a i h 4fa , (_)
~ 3TrnT cfi >JIB 3TrnT mtm ~ ~ cflrf l=fR-f cfi 'lffi'R ~-3Trnl" ~ ~ 3TrnT ctr crr-crr r.r@"llT cfi ml!T
fr 3ma fhu Garr aR@gy Ur tr rat z. nr yrftf a 3TT'JT@ tTRT 35-~ if f.i'cfffur 1:Jfr cf> :fIBR
cfi ~ cfi Wl!T ir3ITT-6 ~ ctr >JIB 'ifr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura 3r4at er uii iaa va erg "Wm m~ cpq 51" clT "Wm 200/- i:im=f :fIBR c#I" ~
3it uegi viaa va ala a unar zt cTT 1 ooo/- ctr i:im=r :fIBR ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. Q

#tar ggca, a€ta Una zyca vi hara aft#ta nznf@rawIf 3r4le--
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4trUna yca arf@fa, 1944 ctr tTRT 35-fr/35-~ cfi 3fc,rfa-:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(to) afRg 4Roa 2 (4) a i aa; Tar rearar at or8ha, ar4tat #e ma i fl gyea, a€ta
Gira zgers vi ara rat#tr znf@raw (Rre) 4t 4fa eh#tr ff8at, 1an«ralz tr 3JT-20, ~
##eafa roe, nu +u, 31al4lad-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 •Of Central Excise(/\ppeal) Rules, 2001 and shall ba
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR zr 3mar i { re sr?zii atmr it & it r@la pc silt a fg #h ar rat srfai
ci<T xf fclxrr \JJFIT~~ ~l2Zf * shh gg ht fa frat udt arf xf m *m ~~~ ~
znrznf@rau at vs 3r4la zu a€hral al vs 3n4a fhur unar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rIrr gyca 3rfe/fr 4970 zqn vigitf@er al~-1 3iaf feffRa fag 3r #a 377ea I
amrr unfenfa ffu if@rant mar r@a at ga fR r .a.so h a urarr ye
fea nut ±hr a1Reg

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga ail tiaf@ rcii ant Pt-ti-;1°1 m cf@ Rll1TT cBl" 3TI"'< '4'r ~~ fclxrr "(jffffi % \YJT "fWTT ~.
aft sqrai re vi ara r@tu nn@raw (aruffaf@e) mi=r, 1982 if~% I

Attention in invited to the rules covering these and other related matter contended in the
Custqms1. E;xcise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr zyca, as sari zyea ya arm ar4#tr znnf@raw (Rre), 1fa a1flit a mr
acrzia (Demand) gd s (Penalty) cBT 10% qa sran aat 3fart I rifa, 3rfraa qa Gm 1o
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

#ctr3TT ~~ 3-tR"~cl,{a3iair, anf@a ztar "a4cu#r5ia"(Duty Demanded) -
.:,

() () section) is 1D aGaeaufa «far;
(ii) fzmarrrl3fez#r far;
(iii) er4zhf3z frailafer 6aas&zrum.

e> zrqasrr'ifa 3r4tr' iisz rasat #r racer ii, 3r4tr'Ra.ah afRvua grarRzrrarr." " .:, "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 32r a f 3fl uf@rawr a rar szi eras 3rrar area m "&"Os fac:11R;a tn° 'ITT d1TJf fcl;-q -rQ' ~~ t°
.:, .:, -

·10% 3Tarner 3it zi aar us faarfa gt aa vs a 10% 301mac w r r aft ].:, .:,

In view of above, an appeal against this order shall lie before the Tribu .~J,:i¢p.~t@-JI'f...of
10% of the duty demanded where duty or duty and penalty are in dispute ,~,'.pe.n:~Jty~ ·df~rit-
penalty alone is in dispute." ,: t.. \i.<'~ ~J=---, < •'t ~ .,. ..
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ORDER IN APPEAL

V2(ST)53/Ahd-South/18-19
V2(ST)04/EA-2/Ahd-South/18-19'

O

Two appeals have been filed against OIO No. STC/43/RMG/DC/D-III/12-13 dated

22.3.2013, passed by the Deputy Commissioner, Division III, of the erstwhile Service Tax

Commissionerate, Ahmedabad [for short --'adjudicating authority ], viz.

Sr. No. Name of the appellant(s) Appeal No.
I Development 2020 V2(ST)53/Ahd-South/18-19

I, Sigma I Corporates,
Off. S G Road, B/h Rajpath Club,
Ahmedabad 380 059.

2 Deputy Commissioner, V2(ST)04/EA-2/Ahd-South/18-1.9
Division III, Service Tax Commissionerate,
Ahmedabad.

2. Briefly, the facts are that based on intelligence, a case was booked against the

appellant mentioned at Sr. No. I, inter alia alleging that they had short paid service tax of Rs.

I, 16,802/- in respect of two invoices and secondly that the appellant had not paid service tax of Rs.

1,50,092/- by not including the reimbursement expenses in the gross amount charged for computing

service tax. The notice, therefore demanded service tax of Rs. 2,66,894/- including interest aa O
further proposed penalty on the appellant under sections 76, 77 and 78 of the Finance Act, 1994.

This notice was adjudicated vide the aforementioned impugned OIO dated 22.3.2013.

wherein the adjudicating authority confirmed the demand and further imposed penalty on the

appellant.

4. Feeling aggrieved both [i]the appellant and [ii]the department, have filed appeals

against the impugned OIO, raising the following grounds:

Appeal filed by Mis. Development 2020

e that invoice no. 390/ASPEE/1/250 dated 5.9.2008 whose value is mentioned in the show cause notice
as Rs. 4,45,000/- and ST Rs. 55,002/-; that the correct service value is Rs. 5,00,000/- and the wrongly
prepared bill was on record; that the bill and ST-3 returns are attached with appeal; that the correct Q
value is Rs. 5.00 lacs and the tax involved is Rs. 61,800/-; that M/s. ASPEE to whom service was
rendered, had cleared the bill and deposited service tax directly and hence this was not paid for the
second time by the appellant;

o in respect of bill no. 390/ASPEE/2/262 dated 5.11.2008, the service tax was paid by the recipient of
service;

e that in both the cases, the challans were enclosed with the ST-3 returns; that there were no suppression
with an intent to evade payrrient ofthe tax;

o that they would like to rely on the case of Mahadev Tubes [2009(16) STR 724], Navyug Alloys
[2009( 13) STR 421 ];

o that the demand is hit by limitation:
"' that in respect of the demand confirmed against reimbursements, the appellant relies upon the case of

Intercontinental Consultants wherein Rule 5 of the Service Tax Determination ofValue Rules, 2006,
was been held to be ultra vires.

Appeal filed by the department

The department vide its Review Order No. 23/20£@late4,, .6.2013, issued fiom F. No. STCIRRS/OIO
03/Div III/I3-14, has contended that the a4dier iii$llg:'y erred in not imposing penalty under
sows-tosss. i jpj j?

•• el» •s·~;,~ ...-_. ....... .... .,,/ .;r .'(·~-- .;.. ""I.:,$"« s"°.¢>
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V2(ST)53/Ahd-South/18-19
V2(ST)04/EA-2/Ahd-South/18-19

5. Personal hearing in respect of both ·the appeals was held on 29.1.2009, wherein Shri
.

Milind Ranade, CA appeared on behalf of the appellant mentioned at Sr. No. 1, supra and reiterated

the grounds of appeal. He pleaded limitation. He also informed that the issue pertaining to

reimbursements are for the period prior to 2015. Additional submissions were also submitted,

reiterating the grounds already raised.

6. I have gone through the facts of the case, the grounds of appeal and the oral

submissions raised during the course of personal hearing. Questions that need to be decided are

[a] whether the duty, interest and penalty confirmed is correct or otherwise; and [b] whether penalty

under Section 76 of the Finance Act, 1994, is required to be imposed on the appellant.

Appeal filed by Mis. Development 2020

7. Giving primacy to facts, let me first deal with the demand relating to the two invoices

0

0

on which the allegation against the appellant [mentioned at Sr. No. l] is that they had not discharged

service tax. Two invoices involved, in the short payment/non payment are viz.

(i) Invoice no. 390/ASPEE/1/250 dated 5.9.2008. The show cause notice mentions the details
in para 5.3(iii) and 5.3(v) wherein the value is shown as Rs. 4,45,000/- and ST Rs. 55,002/-. An
image of the invoice is reproduced in the show cause notice itself. The appellant in the
grounds of appeal states that the draft bill prepared by some staff member showed the
incorrect amount and service tax; that the correct value of service rendered was Rs. 5,00,000/
and the service tax involved was Rs. 61,800/-; that they had received Rs. 5.00 lacs from the
service recipient and that the service recipient had directly deposited the service tax through
challan. The appellant further states that they had attached the said challan depicting
payment of tax by the service recipient along with the ST-3 returns.

The facts, which emerge on going through the notice is that during the course of investigation,
it was the appellant himself who had submitted the copy of invoices on 15.5.2012 to the
investigating officer. The invoice dated 5.9.2008, when submitted on 15.5.2012, cannot be
the draft bill, the appellant is referring to in his grounds. The argument raised therefore
belies facts. However, after having said so, what is important is that the appellant stating that
the recipient paid the service tax, which I find is not disputed. The adjudicating authority I
find has held that it was the incumbent on the appellant to pay the tax and since he had not
paid the same, it stands short paid.

(ii) Next, is the case of invoice no. 390/A4SPEE/2/262 dated 5.11.2008 wherein the appellant
states that the tax was paid by the recipient of service and that they had enclosed the challan
with the ST -3 returns.

7.1 The appellant has enclosed both the ST-3 returns for the period April to September
and October to March for the FY 2008-09. On going through the returns, I find that in respect of the
month of September, the appellant shows his value of taxable service as Rs. 28,55,049/-; service tax
payable as Rs. 342605 + [Rs. 6852 and Rs. 3426/- (Education cess)]. Service tax during the said
period was charged @ 12%. The appellanp)fee@@yd a challan dated 17.10.2008 depicting
payment of Rs. 282605/- + Rs. 8478/-. Cleatty 'theyham0ti aid service tax on Rs. 5.00 lacs. which
the claim was the value of the service onfie€}is$as ai b the service reci ient. Similar!v on
going through the ST-3 return for the perid@gQctole±to) 4lh 09, I find that the appellant in } is·%2ti$ ,ss°.¢>°

8 .
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V2(ST)53/Ahd-South/18-19
V2(ST)04/EA-2/Ahd-South/18-19

return had mentioned that Rs. 60,000/- + 1,200 was the service tax paid directly, meaning by the" '
recipient. The appellant in his appeal papers has also enclosed a certificate from the service recipient
dated 30.6.2012 to the effect that they had deposited the amount in business auxiliary service; that
through oversight the code was incorrectly written as 00440262 instead of 00440225 or 00440226
that the interchange of the last two digit caused the confusion.

I draw two conclusions from the above facts presented before me [a] that the service tax stands paid,

irrespective of who paid it; and [b] even if the payment of the tax by the correct person is disputed,

the fact that the non payment was clearly evident in the returns clearly hits the departmental charge of

demanding service tax by invoking extended period. By no stretch of imagination can extended

period be invoked in such cases more so since the facts were known and mentioned clearly in the

returns. In-fact the show cause notice in para 2.2 clearly lists the same. Therefore, the confirmation

of the demand of Rs. 1,16,802/-, along with interest and penalty in respect of the two invoices ,is set

aside in view of the foregoing facts.

8. Moving on to the second dispute regarding demand of service tax on reimbursements,

I find that the issue as far as inclusion of reimbursements towards expenses are concerned, pertain to

the period 2007-2008 to 2011-12. The appellant was required to pay service tax on the above amount Q
as per Rule 5 of the Service Tax (Determination of Value), Rules, 2006. However, this issue is no

longer res integra, having been first decided by the Hon'ble Delhi High Court in the case of

Intercontinental Consultants & Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)], wherein on the

question of the constitutional validity of Rule 5 of the Service Tax (Determination of Value) Rules,

2006 to the extent it includes re-imbursement of expenses in the value of taxable services for the

purposes oflevy of service tax, the Court held as follows:

18. Section 66 levies service tax at a particular rate on the value of taxable services. Section 67( I)
makes the provisions of the section subject to the provisions of Chapter V, which includes Section 66.
This is a clear mandate that the value of taxable services for charging service tax has to be in
consonance with Section 66 which levies a tax only on the taxable service and nothing else. There is
thus inbuilt mechanism to ensure that only the taxable service shall be evaluated under the provisions
of 67. Clause (i) of sub-section (I) of Section 67 provides that the value of the taxable service shall be
the gross amount charged by the service provider "for such service". Reading Section 66 and Section
67( I )(i) together and harmoniously, it seems clear to us that in the valuation of the taxable service,
nothing more and nothing less than the consideration paid as quid pro quo for the service can be
brought to charge. Sub-section (4) of Section 67 which enables the determination of the value of the
taxable service "in such manner as may be prescribed" is expressly made subject to the provisions of
sub-section (I). The thread which runs through Sections 66, 67 and Section 94, which empowers the
Central Government to make rules for carrying out the provisions of Chapter V of the Act is manifest,
in the sense that only the service actually provided by the service provider can be valued and assessed
to service tax. We are, therefore, undoubtedlv of the opinion that Rule 5(1) of the Rules runs
counter and is repugnant to Sections 66 and 67 of the Act and to that extent it is ultra vires. It
purports to tax not what is due from the service provider under the charging Section, but it seeks to
extract something more from him by including in the valuation of the taxable service the other
expenditure and costs which are incurred by the service provider "in the course of providing taxable
service". What is brought to charge under the relevant Sections is only the consideration for the
taxable service. By including the expenditure and costs, Rule 5( I) goes far beyond the charging
provisions and cannot be upheld. It is no answer to say that under sub-section (4) of Section 94 of the
Act, every rule framed by the Central Government shall be laid before each House of Parliament and ·
that the House has the power to modify the rule. As pointed out by the Supreme Court in Hukam
Chand v. Union of India, AIR I 972 SC 2427 :

"The fact that the rules framed under the Act have to be laid before each House of Parliament would
not confer validity on a rule if it is made not in conformity with Section 40 of the Act."

Thus Section 94(4) does not add at "to he Rules than what they ordinarily have as
species of subordinate legislation <
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V2(ST)53/Ahd-South/18-19
V2(ST)04/EA-2/Ahd-South/18-19

[ emphasis supplied]

The department feeling aggrieved by the aforesaid judgdment, filed an appeal before the Hon 'ble

Supreme Court of India. The Supreme Court in the departmental appeal in the case of

Intercontinental Consultants & Technocrats Pvt. Ltd. [2018 (10) G.S.T.L. 401 (S.C.)], held as

follows:

29. In the present case, the aforesaid view gets strengthened from the manner in which the
Legislature itself acted. Realising that Section 67, dealing with valuation of taxable services, does not
include reimbursable expenses for providing such service, the Legislature amended by Finance Act,
2015 with effect from May 14, 2015, whereby Clause (a) which deals with 'consideration' is suitably
amended to include reimbursable expenditure or cost incurred by the service provider and charged, in
the course of providing or agreeing to provide a taxable service. Thus, onlv with effect from May 14,
2015, by virtue of provisions of Section 67 itself, such reimbursable expenditure or cost would
also form part of valuation of taxable services for charging service tax. Though, it was not argued
by the Learned Counsel for the Department that Section 67 is a declaratory provision, nor could it be
argued so, as we find that this is a substantive change brought about with the amendment to Section 67
and, therefore, has to be prospective in nature. On this aspect of the matter, we may usefully refer
to the Constitution Bench judgment in the case of Commissioner ofIncome Tax (Central)-I, New Delhi
v. Vatika Township Private Limited [(2015) 1 SCC 1] wherein it was observed as under:

"27. A legislation, be it a statutory Act or a statutory rule or a statutory notification, may
physically consists ofwords printed on papers. However, conceptually it is a great deal more
than an ordinary prose. There is a special peculiarity in the mode ofverbal communication by
a legislation. A legislation is not just a series of statements, such as one finds in a work of
fiction/non-fiction or even in ajudgment of a court of law. There is a technique required to
draft a legislation as well as to understand a legislation. Former technique is known as
legislative drafting and latter one is to befound in the various principles of "interpretation of
statutes". Vis-a-vis ordinary prose, a legislation differs in its provenance, layout andfeatures
as also in the implication as to its meaning that arise by presumptions as to the intent of the
maker thereof

28. Ofthe various rules guiding how a legislation has to be interpreted, one established rule
is that unless a contrary intention appears, a legislation is presumed not to be intended to
have a retrospective operation. The idea behind the rule is that a current 1ml' should govern
current activities. Lawpassed today cannot apply to the events ofthe past. Ijwe do something
today, we do it keeping in view the law of today and in force and not tomorrow's backward
adjustment of it. Our belief in the nature of the law is founded on the bedrock that every
human being is entitled to arrange his affairs by relying on the existing law and should not
find that his plans have been retrospectively upset. This principle of law is known as lex
prospicit non respicit : law looksforward not backward. As was observed in Phillips v. Eyre
[(I870) LR 6 QB Jj , a retrospective legislation is contrary to the general principle that
legislation by which the conduct ofmankind is to be regulated when introducedfor the first
time to deal withfuture acts ought not to change the character ofpast transactions carried on
upon thefaith ofthe then existing law.

29. The obvious basis of the principle against retrospectivity is the principle of "fairness"
which must be the basis of every legal rule as was observed in L'Office Cherij1en des
Phosphates v. Yamashita-Shinnihon Steamship Co. Ltd. Thus, legislations which modified
accrued rights or which impose obligations or impose new duties or attach a new disability
have to be treated as prospective unless the legislative intent is clearly to give the enactment a
retrospective effect; unless the legislation isfor purpose ofsupplying an obvious omission in a
former legislation or to explain aformer legislation. We need not note the cornucopia ofcase
law available on the subject because aforesaid legal position clearly emergesfrom the various
decisions and this legal position was conceded by the counselfor the parties. In any case, we
shall refer tofewjudgments containing this dicta, a little later. "

30. As a result, we do not find any merit in an of those appeals which are accordingly dismissed.
<A,"i.%g (emphasis added]
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9.

V2(ST)53/Ahd-South/18-19
V2(ST)04/EA-2/Ahd-South/18-19

Article 141 of the Constitution of India states that the law declared by the Supreme
¢

Court shall be binding on all courts within the territory of India. As, it has been held by the Hon'ble

Supreme Court of India that reimbursable expenses cannot form a part of the valuation of taxable

·.' services, the question of adding reimbursable expenditure to the gross amount charged in terms of

Section 67 of the Finance Act, 1994, for the period prior to 14.5.2015 simply does not arise more ·so

since the present dispute is pertaining to the period 2907-08 to 2011-12. Thus, the demand of Rs.

1,50,092/- confirmed by the adjudicating authority vide the impugned OIO, along with interest, and

penalty is accordingly, set aside.

Appeal filed by the department

10. Since the demand of Rs. 2,66,894/- stands set aside, the question of imposing penalty

as contended by the department in its appeal, does not arise. The departmental appeal is therefore

rejected.

11.

12.

12.

In view of the foregoing, the appeal filed by the appellant mentioned at Sr. No. I of the

341asa arr a #r as 3r#t ar feqzrr 3q#a at# fan star l
The appeal filed by the appellants stands disposed of in above terms.

0
table supra stands allowed. The appeal filed by the department is rejected.

· )087
(3mm gin)

Tena 3rrzJra (3r4lea)
-·'

Date j..}· I .2019

Attested

(Vin~
Superintendent (Appeal),
Central Tax,
Ahmeclabad.

0

' Bv RPAD.

To,

Development 2020
1, Sigma I Corporates,
Off. S G Road, B/h Rajpath Club,
Ahmedabad 380 059.

Copv to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Assistant Commissioner, Central Tax Division- VII, Ahmedabad South Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.
5. Guard File.
6. P.A.


